Taking as a starting point the pending International Criminal Court (ICC) cases relating to Kenya's 2008 electoral violence, this Article examines two related topics.
First, it analyzes how Pre-Trial Chamber II (Pre-Trial Chamber II or Chamber) of the ICC has interpreted Article 7(2)(a) in the two cases concerning political violence in Kenya currently dealt with by the Chamber. The ICC decisions elaborate on fundamental questions concerning the policy requirement, offering a significant contribution to ongoing debates in the legal literature. In particular, it is of interest that the majority of the Chamber establishes a new threshold-the question of "whether a group has the capability to perform acts which infringe on basic human values"-for the term "organization" within the meaning of Article 7(2)(a). 3 However, dissenting Judge Hans-Peter Kaul rejects this criterion, and instead argues that only organizations with a "state-like" nature can satisfy Article 7(2)(a). 4 As will be shown, this disagreement relates to a more profound dispute concerning what crimes pose a threat to humanity and what role the ICC should play in the world order.
Second, this Article analyzes how Article 7(2)(a) has been applied to Kenya's post-election violence. If endorsed, some of the legal qualifications made would mean that certain, if not all, of the crimes committed following Kenya's disputed 2007 elections would fall outside the jurisdiction of the ICC. Since the Kenyan leadership has not been committed to establishing domestic accountability mechanisms-something that is unlikely to change in the near future-risks are that the post-election violence, or at least crucial elements thereof, may remain unaccounted for. 5 Considering the role impunity has played for allowing large-scale political violence in Kenya, ultimately, the understandings endorsed of Article 7(2)(a) may impact peace and security in the country. 6 Further, setting a high threshold for non-state actors as well as state actors that do not act in accordance with a state policy may exclude from the jurisdiction of the ICC highly organized instances of mass violence occurring in other countries. 7 Due to the problems associ- ated with prosecuting such crimes in many national jurisdictions, the standards that will be set for Article 7(2)(a) impact whether impunity will prevail in certain instances of large-scale violence. Such considerations lay the ground for a re-examination of the requirements in Article 7(2)(a). This Article argues that policies to attack a civilian population are adopted in contexts so diverse that we cannot operate with one common understanding of the policy requirement. It therefore seeks to establish a differentiated understanding of when a state or organizational policy is present.
II. THE BACKGROUND TO THE ICC CASES CONCERNING KENYA'S POST-ELECTION VIOLENCE
Following a disputed presidential election in December 2007 where both incumbent President Mwai Kibaki of the Party of National Unity (PNU) and his challenger Raila Odinga of the Orange Democratic Movement (ODM) claimed victory, large-scale violence erupted in Kenya. 8 During the course of a few weeks more than a thousand Kenyans were killed in clashes between Kibaki supporters and Odinga supporters. 9 The police were also involved in the violence, responsible for perhaps one-third of the total casualties. 10 The violence took place in many parts of the country, but-as is frequently the case in Kenya-it was most intense in the Rift Valley. 11 As a further result of the clashes, several hundred thousand Kenyans were displaced from their homes, 12 some of whom continue to live in internally displaced person camps today. 13 Headed by former U.N. Secretary-General Kofi Annan, an internationally sponsored mediation process known as the Kenyan National Dialogue and Reconciliation enabled a political settle- or in furtherance of a State or organizational policy" to commit an attack on a civilian population, as required by Article 7(2)(a) of the Rome Statute, Judge Hans-Peter Kaul issued a dissenting opinion. 22 Having finalized his investigations, on December 15, 2010, Prosecutor Ocampo submitted two applications requesting Pre-Trial Chamber II to issue summonses for six Kenyans, all suspected of having committed crimes against humanity, to appear before the ICC. 23 The suspects include high-ranking civil servants and prominent politicians, some with presidential ambitions. 24 On March 8, 2011, Pre-Trial Chamber II issued summonses for the six Kenyans to appear before the Court in early April of the same year. 25 Again Judge Kaul dissented, maintaining that the crimes committed in Kenya do not meet the threshold of crimes against humanity since the requirement of a state or organizational policy in Article 7(2)(a) is seen not to be met. 26 Prior to the six suspects appearing before the ICC, the Kenyan government filed an admissibility challenge, claiming that the ICC cannot exercise jurisdiction since reforms of the Kenyan judiciary would shortly lead to domestic prosecution of post-election cases. 27 However, on May 30, 2011, the ICC rejected the admissibility challenge, noting that the Kenyan government had failed to show that investigations of the Ocampo Six-as they became known-were taking place in Kenya. 28 Further, on April 8, 2011-the same day that three of the suspects appeared before Pre-Trial Chamber II-the U.N. Security Council made clear that it would not support Kenya's bid to have the cases deferred under Article 16 of the Rome Statute. 29 III. THE KENYAN ICC CASES: SETTING NEW STANDARDS FOR CRIMES AGAINST HUMANITY?
The Kenyan ICC cases touch on a number of central elements of crimes against humanity. In particular, the ICC decisions, including Judge Kaul's dissenting opinions, elaborate significantly on the contextual requirement in Article 7(2)(a) that such crimes must be committed pursuant to a state or organizational policy.
Based on an examination of the decisions made by the three judges of Pre-Trial Chamber II, Ekaterina Trendafilova, Cuno Tarfusser, and Hans-Peter Kaul, the following Section outlines how the various understandings of Article 7(2)(a) in the Kenyan cases relate to earlier understandings of the policy requirement in the case law of international tribunals and in the legal literature. The question of whether the requirement of a state or organizational policy in Article 7(2)(a) narrows the concept of crimes against humanity compared to customary law has been the subject of some debate in the legal literature.
Antonio Cassese notes that a key implication of Article 7(2)(a) is that a "practice simply tolerated or condoned by a state or an organization would not constitute an attack on the civilian population or a widespread or systematic practice." 30 Therefore, Cassese argues, Article 7(2)(a) clearly "goes beyond what is required under international customary law and unduly restricts the notion under discussion." 31 William Schabas examines certain issues relating to Article 7(2)(a) of the Rome Statute, such as whether non-state actors can adopt policies within the meaning of the provision in light of the practice of the ad hoc tribunals, the International Criminal Tribunal for the former Yugoslavia (ICTY) and International Criminal Tribunal for Rwanda (ICTR). 32 Unlike the Rome Statute, the statutes of these tribunals do not explicitly entail a policy requirement in their definition of crimes against humanity. 33 By referring so extensively to the practice of the ad hoc tribunals-which is often seen to have contributed significantly to the development of cus- tomary law 34 -Schabas seems to imply that the policy requirement in Article 7(2)(a) does not fundamentally set the Rome Statute apart from customary law. 35 Pre-Trial Chamber II is divided on the question of whether Article 7(2)(a) should be interpreted in light of the practice of the ad hoc tribunals. 36 This debate exemplifies a more profound disagreement concerning whether-or the extent to which-Article 7(2)(a) changes the concept of crimes against humanity compared to customary law. 37 Noting that the Rome Statute provides little clarification on how the policy requirement should be understood, 38 the majority of judges turn to an assessment of how the ICC, as well the ad hoc tribunals, have dealt with the issue. 39 The majority state that "[w]hile the Chamber is mindful of the jurisprudential evolution and the eventual abandonment of the policy requirement before the ad hoc tribunals, it nevertheless deems it useful and thus appropriate to consider their definition of the concept in earlier cases." 40 Dissenting Judge Hans-Peter Kaul argues in contrast that the policy requirement in Article 7(2)(a) sets the Rome Statute so fundamentally apart from crimes against humanity under customary law that the case law of the ad hoc tribunals only has limited value. 41 He states as follows:
A cautious approach is even more warranted in the event that the basic texts of other courts and tribunals do not contain the same legal requirements in a provision as contained in the Court's Statute. In this respect, it is worth noting that the pertinent provisions in the statutes of e.g., the ICTY and the ICTR do not contain expressis verbis a legal requirement equivalent to that of article 7(2) (a) of the Statute, namely the legal requirement of a "State or organizational policy". Recent jurisprudence of these tribunals reveals that considerations of "policy" are not a legal requirement but may have evidential relevance for the presence of a "systematic" attack. 42 34. This last piece of Judge Kaul's argument leads to a more specific question concerning the understanding of crimes against humanity in the Rome Statute vis-à-vis the understanding in customary law: Should the requirement of a state or organizational policy be seen as an independent contextual requirement, or simply something that may support that a systematic attack has taken place, as required by Article 7(1) of the Rome Statute? This important question is discussed at some length in the Kenyan ICC cases.
Prosecutor Ocampo implies that he does not understand the existence of a state or organizational policy as a separate requirement, but rather as "an element from which the systematic nature of an attack may be inferred." 43 In so arguing, the prosecutor follows the reasoning of the ICTY Appeals Chamber in Kunarac as follows:
[N]either the attack nor the acts of the accused needs to be supported by any form of "policy" or "plan". There was nothing in the Statute or in customary international law at the time of the alleged acts which required proof of the existence of a plan or policy to commit these crimes. . . . [P] roof that the attack was directed against a civilian population and that it was widespread or systematic, are legal elements of the crime. But to prove these elements, it is not necessary to show that they were the result of the existence of a policy or plan. It may be useful in establishing that the attack was directed against a civilian population and that it was widespread or systematic (especially the latter) to show that there was in fact a policy or plan, but it may be possible to prove these things by reference to other matters. Thus, the existence of a policy or plan may be evidentially relevant, but it is not a legal element of the crime. 44 A similar understanding has been endorsed by Pre-Trial Chamber III of the ICC in its decision to issue an arrest warrant for JeanPierre Bemba Gombo. 45 The prosecutor relies on the exact wording of that decision-that "the existence of a State or organisational policy is an element from which the systematic nature of an attack may be inferred." 46 The majority of judges in Pre-Trial Chamber II clearly disagree with the prosecutor, and therefore also with Pre-Trial Chamber III of the same Court (in which, interestingly, Judge Trendafilova as well as Judge Kaul had a seat in the Gombo decision). As such, the judges observe five key elements inherent in crimes against humanity: "(i) an attack directed against any civilian population, (ii) a State or organizational policy, (iii) the widespread or systematic nature of the attack, (iv) a nexus between the individual act and the attack, and (v) knowledge of the attack." 47 However, despite holding that a state or organizational policy is a separate contextual requirement, the majority of judges in PreTrial Chamber II link the existence of a state or organizational policy to the requirement of systematic attack in that they argue that one of the relevant criteria to consider when determining whether a group qualifies as an organization within the meaning of Article 7(2)(a) concerns "whether the group possesses, in fact, the means to carry out a widespread or systematic attack against a civilian population." 48 This approach implies that if a systematic attack has indeed been carried out, this should be seen as evidence of the existence of a state or organizational policy, a line of reasoning that resembles that of the ICTY in Tadic. 49 Dissenting Judge Kaul argues more explicitly that Article 7(2)(a) lays down a separate contextual requirement to crimes against humanity, not limited to the question of whether a systematic attack has taken place, but rather "a legal requirement radiating on the entire chapeau of Article 7 of the Statute as it is linked with the element of 'attack' and not the component 'systematic. '" 50 In sum, the majority of judges in Pre-Trial Chamber II imply that the notion of crimes against humanity is not fundamentally different under the Rome Statute as compared to customary law. While asserting that the policy requirement is a separate contextual requirement, the Chamber also implies that, to the extent a group has carried out a systematic attack, this could be seen as evidence 46 All three judges agree that "policy" and "state or organizational" must be analyzed as two separate, but obviously linked, requirements arising out of Article 7(2)(a). 51 In defining "policy," the majority of judges make reference to definitions of the term as set out in preceding decisions of the ICC pre-trial chambers. 52 Reference is made to Pre-Trial Chamber I's confirmation of charges against Germain Katanga and Mathieu Ngudjolo Chui, 53 in which it held as follows:
[I]n the context of a widespread attack, the requirement of an organisational policy pursuant to article 7(2)(a) of the Statute ensures that the attack, even if carried out over a large geographical area or directed against a large number of victims, must still be thoroughly organised and follow a regular pattern. It must also be conducted in furtherance of a common policy involving public or private resources. . . . The policy need not be explicitly defined by the organisational group. Indeed, an attack which is planned, directed or organised -as opposed to spontaneous or isolated acts of violence -will satisfy this criterion. 54 51. See id. ¶ ¶ 84-93 (majority opinion) (analyzing the two notions separately); id. ¶ 40 (dissenting opinion of Judge Kaul) (concluding that "three components require [sic] to be established for the purpose of [Article 7(2)(a)]: (1) the existence of a State or an 'organization'; (2) a policy to commit such attack; and (3) a link between the multiple commission of acts referred to in Article 7(1) of the Statute and the policy of such State or 'organization', as emphasized by the terms 'pursuant to or in furtherance of'"). [Vol. 43 Added to this, Pre-Trial Chamber II in the Kenyan case takes note of the judgment in the case against Tihomir Blaskiae, in which the ICTY Trial Chamber held that the plan to commit an attack:
need not necessarily be declared expressly or even stated clearly and precisely. It may be surmised from the occurrence of a series of events, inter alia:
• the general historical circumstances and the overall political background against which the criminal acts are set; • the establishment and implementation of autonomous political structures at any level of authority in a given territory; • the general content of a political programme, as it appears in the writings and speeches of its authors; • media propaganda;
• the establishment and implementation of autonomous military structures; • the mobilisation of armed forces; • temporally and geographically repeated and co-ordinated military offensives; • links between the military hierarchy and the political structure and its political programme; • alterations to the "ethnic" composition of populations; • discriminatory measures, whether administrative or other . . .; • the scale of the acts of violence perpetrated -in particular, murders and other physical acts of violence, rape, arbitrary imprisonment, deportations and expulsions or the destruction of non-military property, in particular, sacral sites. 55 In other words, a low threshold for policy is applied, which does not, at least clearly, distinguish between a "policy" in the meaning of Article 7(2)(a) and a "plan," as discussed by the ICTY Trial Chamber. Consequently, an attack which is organized and follows a regular pattern will be taken as evidence of the existence of a policy. By endorsing the views taken on other occasions by the ICC pre-trial chambers, the threshold for a policy adopted by the majority seems simply to be that the attack must be something more than spontaneous or isolated acts of violence.
Whereas Judge Kaul had earlier accepted that "an attack which is planned, directed or organized -as opposed to spontaneous or isolated acts of violence-will satisfy" the policy requirement in Arti- cle 7(2)(a), 56 he does not endorse this view in the Kenyan cases. 57 However, as Judge Kaul's disagreement essentially concerns what actors can adopt a policy, 58 it is more appropriate to turn to an assessment of that question at this point.
C. What Should Be Understood by "State or Organizational"?
Neither the majority of judges nor dissenting Judge Kaul seem to believe that it is necessary to elaborate significantly on what should be understood by "state." Though the majority of judges note that the term "state" is self-explanatory, they nonetheless make clear that state actors can refer to "the highest level of the State machinery" as well as "regional or even local organs of the State." 59 Also noting that term "state" is self-explanatory, Judge Kaul argues that although acts of low-level government officials are attributable to the state, only actors at "the high level" are capable of establishing a policy. 60 The term "organizational" causes more controversy. In particular, the central questions of whether-and if so, under what conditions-non-state actors can form an organization is the subject of considerable discussion in the Kenyan ICC cases.
To understand the various arguments made-and how they may contribute to developing the law-it is necessary first to briefly outline the debate in the legal literature.
M. Cherif Bassiouni, who chaired the drafting committee at the Rome Conference, argues that crimes committed by non-state actors do not fall within the jurisdiction of the ICC:
Contrary to what some advocates advance, Article 7 does not bring a new development to crimes against humanity, namely, its applicability to non-state actors. If that were the case, the mafia, for example, could be charged with such crimes before the ICC, and that is clearly neither the letter nor the spirit of Article 7. The question arose after 9/11 as to whether a group such as al-Qaeda, which operates on a worldwide basis and is Though suggesting that "crimes against humanity may in some circumstances be committed by non-State actors," 62 William Schabas observes that essentially all prosecutions before international tribunals "have involved offenders acting on behalf of a State and in accordance with a State policy, or those acting on behalf of an organization that was State-like in its attempts to exercise control over territory and seize political power, such as the Republika Srpska." 63 In light of this, Schabas concludes as follows:
Dictionary definitions consider an organization to comprise any organized group of people, such as a club, society, trade union, or business. Surely the drafters of the Rome Statute did not intend for Article 7 to have such a broad scope, given that all previous case law concerning crimes against humanity, and all evidence of national prosecutions for crimes against humanity, had concerned State supported atrocities. If they really meant to include any type of organization, such as a highly theoretical "organization" of two people, why did they put these words in at all? The biggest problem for the proponents of the broad view is their inability to explain how the term organization is to be qualified. 64 Peter Burns has quite a different view in his assessment of Article 7(2)(a). He notes that organizational policy "can undoubtedly include state organs and will extend to para-military units of a state, organized rebel groups within a state, or even unorganized rebel groups so long as there is a sufficient core that develops such a policy for the group." 65 And with regard to "non-military but highly organized and armed groups within a state," Burns argues that although non-state actors such as criminal gangs would usually lack the mental requirement of attacking a civilian population, they may in principle fulfill the organizational requirement, and therefore be subjected to the jurisdiction of the ICC. 66 Although the statutes of the ad hoc tribunals do not explicitly entail a requirement of a state or organizational policy, the case law of these tribunals clearly indicates that non-state actors can commit crimes against humanity under certain circumstances. 67 In the Tadic judgment, the ICTY noted as follows:
The traditional conception was, in fact, not only that a policy must be present but that the policy must be that of a State, as was the case in Nazi Germany. . . . While this may have been the case during the Second World War, and thus the jurisprudence followed by courts adjudicating charges of crimes against humanity based on events alleged to have occurred during this period, this is no longer the case. . . . [T] he law in relation to crimes against humanity has developed to take into account forces which, although not those of the legitimate government, have de facto control over, or are able to move freely within, defined territory. 68 The judgment concludes: "Therefore, although a policy must exist to commit these acts, it need not be the policy of a State." 69 All three judges of Pre-Trial Chamber II agree that non-state actors can in principle constitute an organization under Article 7(2)(a). 70 The logic behind this conclusion is that had the drafters of the Rome Statute intended to exclude non-state actors, they would not have included the term "organization" in the text of Article 7(2)(a), but would rather have limited themselves to mentioning "state." 71 However, the two majority judges and Judge Kaul fundamentally disagree under what conditions non-state actors can satisfy the organizational requirement. The majority of judges note as follows:
With regard to the term "organizational", the Chamber notes that the Statute is unclear as to the criteria pursuant to which a group may qualify as "organization" for the purposes of article 7(2)(a) of the Statute. Whereas some have argued that only State-like organizations may qualify, the Chamber opines that the formal nature of a group and the level of its organization should not be the defining criterion. Instead, as others have [Vol. 43 convincingly put forward, a distinction should be drawn on whether a group has the capability to perform acts which infringe on basic human values. 72 It remains unclear exactly how this criterion sets itself apart from the criteria so far applied by the pre-trial chambers, namely that Article 7(2)(a) includes "groups of persons who govern a specific territory" and "any organisation with the capability to commit a widespread or systematic attack against a civilian population." 73 However, unlike earlier cases, the majority elaborates on what factors must be taken into account when determining whether a non-state actor has the capacity to infringe on basic human values:
• Whether the group is under a responsible command, or has an established hierarchy; • Whether the group possesses, in fact, the means to carry out a widespread or systematic attack against a civilian population; • Whether the group exercises control over part of the territory of a State; • Whether the group has criminal activities against the civilian population as a primary purpose; • Whether the group articulates, explicitly or implicitly, an intention to attack a civilian population; • Whether the group is part of a larger group, which fulfils some or all of the abovementioned criteria. 74 Judge Kaul disagrees with the majority, noting that not any group with the power to infringe on basic human values can form an organization under Article 7(2)(a), but only those that have a state-like nature. 75 He supports this interpretation using a variety of arguments.
72. Kenya Investigation Authorization, supra note 3, ¶ 90 (emphasis added). In justifying the use of this new criterion, the Chamber cites an article by Marcello Di Filippo, who argues: "the associative element, and its inherently aggravating effect, could eventually be satisfied by 'purely' private criminal organizations, thus not finding sufficient reasons for distinguishing the gravity of patterns of conduct directed by 'territorial' entities or by private groups, given the latter's acquired capacity to infringe basic human values. First, he questions the relevance of the jurisprudence of the ICC on this issue since the groups under assessment in earlier cases were "military-like organized armed groups in the context of an armed conflict not of an international character who over a prolonged period of time allegedly committed crimes according to a policy." 76 Second, Judge Kaul argues that "the juxtaposition of the notions 'State' and 'organization' in Article 7(2)(a) of the Statute are an indication that even though the constitutive elements of statehood need not be established those 'organizations' should partake of some characteristics of a State." 77 Third, using a contextual interpretation of Article 7(2)(a), he argues that the preamble to the Rome Statute should be understood as instructing the ICC "to avoid a 'banalisation' or 'trivialization' of the crimes contained in the Statute," which therefore justifies setting a high threshold for the term "organization." 78 Finally, Judge Kaul turns to a teleological interpretation. 79 He observes that the notion of crimes against humanity was introduced by the international community in the wake of World War II to address "mass crimes committed by sovereign States against the civilian population, sometimes the State's own subjects, according to a State plan or policy, involving large segments of the State apparatus." 80 Such crimes, Judge Kaul argues, differ from other crimes in that they "represent an intolerable threat against the peace, security and well-being of the world, indeed a threat for humanity and fundamental values of mankind." 81 He further explains as follows:
Crimes of this nature and magnitude were made possible only by virtue of an existing State policy followed in a planned and concerted fashion by various segments of public power targeting parts of the civilian population who were deprived totally and radically of their basic fundamental rights. It was not (only) the fact that crimes had been committed on a large scale but the fact that they were committed in furtherance of a particular (inhumane) policy. Consequently, it was felt that the threat emanating from such State policy is so fundamentally different in nature and scale that it concerned the entire international com- munity. In other words, the presence of a policy element elevated those crimes to the international level. 82 Judge Kaul concludes: "[H]istoric experience demonstrates that it is, exactly and above all, the phenomenon of a State adopting either formally or in practice a policy to attack a civilian population, which leads to this very grave, if not enormous risk and threat of mass crimes and mass victimization." 83 Drawing a demarcation line "between international crimes and human rights infractions; between international crimes and ordinary crimes; between those crimes subject to international jurisdiction and those punishable under domestic penal legislation," 84 Judge Kaul thus excludes from the Rome Statute atrocities committed by non-state actors that do not have state-like features. 85 These considerations lead Judge Kaul to outline certain characteristics that can be indicative of a state-like nature of a private group:
(a) a collectivity of persons; (b) which was established and acts for a common purpose; (c) over a prolonged period of time; (d) which is under responsible command or adopted a certain degree of hierarchical structure, including, as a minimum, some kind of policy level; (e) with the capacity to impose the policy on its members and to sanction them; and (f) which has the capacity and means available to attack any civilian population on a large scale. 86 Judge Kaul also examines when the acts of individuals can be linked to such an organization:
For the purposes of attribution, the acts of the members of the "organization" must be linked to the "organization". Several factors may be indicative. A specific collectivity of persons with some kind of policy level and hierarchical structure, the capacity to impose the policy on its members and to sanction them, induces a particular relationship between the policy level of that "organization" and its members. Generally, any of the acts of a member of that 'organization' will be ascribed to the "organization". Further, any such act of an individual that following such a policy, is condoned by the policy-making level of the 'organization' may be attributable. The attribution may also be ascer- tained in the event that members of the 'organization' use the means of the "organization" to attack any civilian population. 87 In sum, the majority of judges make a distinction between groups that have the capability to perform acts which infringe on basic human values, and groups that do not. Judge Kaul, on the other hand, emphasizes that only non-state actors with a state-like nature can satisfy the requirement of an organization within the meaning Article 7(2)(a). 88 Prosecutor Ocampo alleges that Ruto and Kosgey prepared a plan for attacking supporters of the PNU political party, with the goals of punishing and expelling PNU supporters from the Rift Valley and gaining political power in the province. 89 When on December 30, 2007, the Electoral Commission of Kenya declared Kibaki the winner of the presidential election, a network established by Ruto and Kosgey, the prosecutor alleges, was activated to kill and oppress PNU supporters on various locations in the Rift Valley. 90 Sang is suspected of having supported the commitment of these crimes by using his radio program to provide signals to perpetrators on the ground on when and where to attack. 91 The crimes allegedly committed include murder, torture, deportation or forcible transfer, and persecution based on political affiliation. 92 Based on the prosecutor's application, on (ii) How does the Application of Article 7(2)(a) Impact this Case?
IV
Article 7(2)(a) is central to the ODM case. The majority of judges agreed that there were reasonable grounds to believe that the crimes were committed pursuant to or in furtherance of a state or organizational policy to commit such attack, 97 but Judge Kaul issued a dissenting opinion, arguing that the requirements of Article 7(2)(a) were not met. 98 Therefore, the application of Article 7(2)(a) could potentially determine whether one or more of the suspects are charged and possibly convicted for crimes against humanity. 99. At the charging stage, the applicable standard requires there to be "reasonable grounds to believe" that the suspects have committed the crimes alleged by the prosecutor. Rome Statute, supra note 1, art. 58(1)(a). For the Chamber to confirm the charges against the suspects, there must be "substantial grounds to believe" they committed the crimes. Id. art. 61(7). For the suspects to be convicted by a trial chamber, Article 66(3) requires the Court to be "convinced of the guilt of the accused beyond reasonable doubt." Id. art. 66(3). In other words, the interpretation of Article 7(2)(a) of the Rome Statute may impact the outcome of the process since Judge Kaul is likely to dissent again, in which case the charges will not be confirmed should one of the two majority judges find that evidence presented by the Prosecutor does not meet the higher threshold laid down in Article 61(7) of the Rome Statute.
The prosecutor argued in his application to have summonses issued for the three suspects that Ruto, Kosgey, and Sang had "coordinated a series of actors and institutions to establish a network, using it to implement an organizational policy to commit crimes." 100 It is this "network," consisting of media representatives (including Sang), financiers, regional tribal Elders, and former members and leaders of Kenya's security apparatus, that the prosecutor implies should be considered an "organization" within the meaning of Article 7(2)(a). 101 In considering whether the "network" allegedly established by Ruto, Kosgey, and Sang should be understood as an "organization" within the meaning of Article 7(2)(a), the Chamber affirmed that there were reasonable grounds to believe that the network 1) was "under responsible command," 2) had "an established hierarchy," 102 3) "possessed the means to carry out a widespread or systematic attack against the civilian population" (since "its members had access to and utilised a considerable amount of capital, guns, crude weapons and manpower"), 4) "identified the criminal activities against the civilian population as its primary purpose," and 5) "articulated an intention to attack the civilian population." 103 On this basis, the majority concluded that the network had the capability to perform acts which infringe on basic human values, and hence that it constituted an organization within the meaning of Article 7(2)(a). 104 Considering whether a policy was established by the network, the Chamber simply noted that "there are reasonable grounds to believe that the organization promoted a policy aimed at targeting members of the civilian population." 105 It gave few indications of how and by whom this policy was established, but instead turned to an assessment of how the policy was implemented through a series of "preparatory meetings"; "the appointment of commanders and divisional commanders responsible for operations on the field; the 100 production of maps marking out areas most densely inhabited by communities perceived to be or actually siding with the PNU; the purchase of weapons and their storage before the attack; the transportation of the perpetrators to and from the targeted locations; and the establishment of a rewarding mechanism to motivate the perpetrators to kill the highest possible number of persons belonging to the target communities as well as to destroy their properties." 106 Since an organization as well as a policy was deemed to have been in place in the ODM case, the Chamber concluded that "the contextual elements for crimes against humanity alleged in the Prosecutor's Application have been satisfied." 107 Judge Kaul took a different approach in examining whether an organization was present in the ODM case. He analyzed separately each of the five branches of the network that the judge understood the prosecutor to allege to exist, namely the political, the media, the financial, the tribal, and the military branches. 108 Since, according to Judge Kaul, four of the branches of the network "either do not exist, or, rather reflect the Tribal Branch of the 'Network,'" 109 his determination of whether an organization was present in the ODM case ultimately rested on his assessment of the so-called tribal branch of the network. 110 This branch of the network, which is understood to be composed of tribal elders and other leaders of the Kalenjin community, 111 "played a pivotal, if not decisive role in the violence," said the judge. 112 To a certain extent this network, seen by the judge as "an amorphous alliance for coordinating members of a tribe with a predisposition towards violence with membership of its different branches fluctuating," is found to have coordinated its activities. 113 But the lack of evidence of a hierarchy between the different branches of the network means that such coordination of activities took place at "a horizontal level," which appeared to Judge Kaul as "a substitute for the prerequisite of 'responsible command' within 106 117 Rather what materialized was a "group of perpetrators with a pre-disposition to violence engaged in a regional campaign of aggressive inter-ethnic violence, at the instigation of those persons within their tribe who were seeking to achieve their political aims at all costs." 118 In sum, the majority of judges found that the network alleged by Prosecutor Ocampo to have been created by the three suspects, encompassing a number of branches, qualifies as an organization in accordance with Article 7(2)(a). Without providing much detail, the majority further accepted that this organization promoted a policy aimed at targeting members of the civilian population. Judge Kaul argued that the various branches of the network either did not exist or rather reflected the tribal branch of the network. Examining this tribal branch of the network, the dissenting judge concluded that it was an ad hoc arrangement, which lacked a proper command structure and other features of state-like entities, and therefore does not satisfy his understanding of an organization. lence launched by ODM supporters-and with the purpose of keeping PNU in power-Muthaura and Ali used their positions in the National Security Advisory Committee to order the Kenyan Police Forces to use excessive violence in ODM strongholds, including Kisumu and Kibera (a Nairobi slum). 120 As a second tactic used to fight ODM supporters, Kenyatta allegedly facilitated a meeting between Muthaura and the Mungiki criminal gang in early January 2008, during which it was agreed that Mungiki members should carry out retaliatory attacks against civilian supporters of the ODM in the Rift Valley towns of Nakuru and Naivasha. 121 Muthaura allegedly coordinated with Ali to ensure that the police would not interfere with the planned Mungiki attacks. 122 According to the prosecutor, Kenyatta provided the necessary financial and logistical support for the plan to be carried out. 123 The crimes allegedly committed by the three suspects include murder, rape and other forms of sexual violence, deportation or forcible transfer of population, other inhumane acts causing serious injury, and persecution based on political affiliation. 124 In issuing its summonses, the Chamber found reasonable grounds to believe that Kenyatta and Muthaura are responsible as indirect co-perpetrators in accordance with Article 25(3)(a) of the Rome Statute. 125 However, the Chamber only found reasonable grounds to believe that Ali is responsible for having otherwise contributed to the commission of crimes in accordance with Article 25(3)(d) of the Rome Statute. 126 Importantly, the Chamber found reasonable grounds to believe that crimes against humanity were committed in the context of the Mungiki attacks, 127 but did not find reasonable grounds to believe that the police inaction in Nakuru and Naivasha or the police shootings in Kisumu (ii) How does the Application of Article 7(2)(a) Impact this Case?
B. PNU Case
The policy requirement in Article 7(2)(a) is central to the various aspects of the PNU case, including the Mungiki attacks in Nakuru and Naivasha, the police inaction in Nakuru and Naivasha, and the police shootings in Kisumu and Kibera. Concerning the Mungiki crimes in the Rift Valley towns, Judge Kaul again disagreed with the majority of judges, arguing that the threshold for an organization is not met. 129 Furthermore, all three judges argued that the police inaction as well as the police shootings could not be attributed to an organizational policy as the prosecutor has suggested, therefore declining to include these aspects in the case against the three suspects. 130 
Mungiki crimes in Nakuru and Naivasha
In his application to have summonses issued, Prosecutor Ocampo argued that Kenyatta, in coordination with Muthaura and Ali, made arrangements for the Mungiki and pro-PNU youth to attack civilian supporters of the ODM. 131 It seems clear that Prosecutor Ocampo alleges the existence of a policy, noting that the three suspects "adopted and implemented a common plan." 132 However, it is not clear from the extracts of the prosecutor's application that are publically available whether he considers the Mungiki criminal gang as the relevant entity to be examined as an organization, or whether the organization should be understood more broadly to include the Kenyan Police Forces, the Mungiki, pro-PNU youth, and/or the National Security Advisory Committee. 133 As in the ODM case, the Chamber undertakes separate assessments of whether an organization existed and whether a policy was adopted. 134 In assessing whether an organization existed the Chamber found that the "Mungiki operate as a large and complex hierarchical structure featuring various levels of command and a clear division of duties in the command structure." 135 The Chamber further concluded "that obedience to the internal rules of the Mungiki is achieved by way of strict disciplinary measures." 136 Both of these findings seemed to satisfy the Chamber that the Mungiki "is under a responsible command, or has an established hierarchy." 137 Noting that "[t]he material also shows the existence of a trained militant wing of the Mungiki, which is employed to carry out violent operations, including executions," 138 the Chamber seems to indicate that the "group possesses, in fact, the means to carry out a widespread or systematic attack against a civilian population." 139 The Chamber also remarked as follows:
The extent of the power of the Mungiki is sustained by the available material which demonstrates the Mungiki's control over core societal activities in many of the poor residential areas, particularly in Nairobi. In this regard, according to the material presented, the Mungiki, inter alia: (i) control and provide social services such as electricity, water and sanitation; (ii) administer criminal justice through local chairmen who act as judges in their communities; and (iii) control the transport sector and other business activities, where they provide informal employment for members. 140 It is unclear how these remarks would support any of the five criteria established by the Chamber to determine whether the group has the ability to infringe on basic human values. 141 Emphasizing these various activities of the Mungiki seems to contravene the criteria that "the group has criminal activities against the civilers the relevant organization to include the Mungiki, the Kenyan police, and other actors. See Muthaura ian population as a primary purpose." 142 Finally, it is not clear whether in the specific case at hand the Chamber believed the criterion that "the group articulates, explicitly or implicitly, an intention to attack a civilian population" is fulfilled. 143 The Chamber simply concluded: "In light of the foregoing, the Chamber is of the opinion that the material submitted provides reasonable grounds to believe that the Mungiki qualify as an organization within the meaning and for the purposes of Article 7(2) (a) of the Statute." 144 Concerning the policy requirement, the Chamber found reasonable grounds to believe that the "attack in Nakuru and Naivasha was carried out pursuant to a policy established to that effect by the Mungiki organization." 145 It reached this conclusion on the basis of evidence that the Mungiki planned meetings; ferried attackers from elsewhere to the location of the attacks; distributed "large quantities of crude weapons" to the attackers; and circulated leaflets announcing the attacks among the targeted population. 146 Dissenting Judge Kaul noted that "there is evidence which tends to show that crimes were committed by the Mungiki gang together with pro-PNU youth in Nakuru and Naivasha." 147 He disagrees, however, with the majority's interpretation that the Mungiki crimes should be examined separately. Rather, Judge Kaul understood the prosecutor to have alleged the existence of a policy of one organization, which included the Mungiki, the pro-PNU youth, the Kenyan Police Forces, other PNU politicians, and wealthy PNU supporters. 148 Based on this understanding, Judge Kaul examined whether one such organization existed. He found no existence for several reasons. First, he noted that the Mungiki gang established "parallel structures in the poorer parts of the country, notably the slums of Nairobi, where there is no effective State authority," and "has in the past shown a certain degree of flexibility in supporting various political parties as a means to advance its own interests." 149 But, Judge Kaul argued, the Mungiki and the Kenyan police forces had been fighting each other prior to the election violence, thereby revealing an "antagonistic relationship." 150 Judge Kaul therefore concluded that the Mungiki appear "to have benefited from certain ad hoc arrangements during the relevant period, despite a long record of violent clashes with the Kenyan police," 151 which rendered it impossible that "an 'organisation' could have existed in which the primary actors were the Mungiki gang and the Kenyan Police Forces." 152 Judge Kaul thus concluded as follows:
[A] series of meetings with facilitators and the Principal Perpetrators does not transform a limited partnership of convenience into an "organization" within the meaning of article 7(2)(a) of the Statute. Forging an opportunistic partnership of convenience for a specific purpose, namely the upcoming 2007 presidential elections, tends to demonstrate that the coalition between the Mungiki and the Kenyan Police Forces was created ad hoc in nature. 153 Having determined that an organization consisting mainly of the Mungiki gang and the Kenyan Police Forces did not exist, 154 Judge Kaul also rejected the assertion by the majority that the Mungiki on its own could possibly form an organization within the meaning of Article 7(2)(a). 155 
Police Inaction in Nakuru and Naivasha
The Chamber dismissed the Prosecutor Ocampo's allegation that police inaction in Nakuru and Naivasha constitutes crimes against humanity on the grounds that "the Prosecutor explicitly submitted that the attack occurred pursuant to an 'organizational' policy, without alleging the existence of a State policy by abstention." 156 This must be understood to mean that the Chamber believed any allegations made in connection to state actors must 149 make reference to a state policy, rather than an organizational policy, to fulfill the requirements of Article 7(2)(a). 157 On this matter, Judge Kaul agreed with the majority of the judges that Article 7(2)(a) should be understood so that state actors, including the police, cannot be agents of an organizational policy. 158 In his application for leave to appeal the Chamber's decision not to include police inaction in the case, Prosecutor Ocampo made the argument that because there was no state policy to commit these crimes, but state actors together with non-state actors adopted and implemented a policy to attack the civilian population, it should rightfully be categorized as an organizational policy. 159 By holding that state agencies can only act according to a state policy, the prosecutor noted that the standards applied by the Chamber provide impunity for the criminal activities of state actors who act on a private basis, rather than according to a policy of the state as such. 160 Further the prosecutor elaborates on what entities should be understood as forming part of the organization, implying that it includes the police, the Mungiki and possibly other state and non-state actors. 161 This would seem to undermine the construction made by the majority of judges that the Mungiki itself should be seen as an organization under Article 7(2)(a). 162 In a somewhat cryptic ruling that does not provide further explanation of the Chamber's prior conclusion that crimes committed by state agencies, including police inaction, cannot be examined if they are alleged to form part of an organizational policy, Presiding Judge Ekaterina Trendafilova rejected the prosecutor's application for leave to appeal the decision that police inaction in Nakuru and Naivasha should not be considered as part of the case against the three suspects. 163 3. Police shootings in Kisumu and Kibera Without explicitly confirming the existence of a widespread or systematic attack against a civilian population, the Chamber noted that there are "reasonable grounds to believe that in late December 2007 and in January 2008, Kenyan police used excessive force, in particular live ammunition, against the civilian residents of Kisumu, which resulted in over 60 deaths" as well as that the police "raided the slums of Kibera and that this resulted in deaths, injuries and rapes." 164 However, the Chamber disagreed with the prosecutor that these crimes fall under the Rome Statute, holding that the requirements in Article 7(2)(a) are not met. Similar to its findings concerning police inaction in Nakuru and Naivasha, the Chamber-without offering any explanation for this unconvincing interpretation-stated that these crimes could only have been examined had the prosecutor alleged them to take place pursuant to a state policy. 165 Again, Judge Kaul agrees with the majority that crimes allegedly committed by state actors cannot be considered if categorized by the prosecutor as taking place pursuant to an organizational policy. 166 In his request for leave to appeal the Chamber's decision not to include police shootings in Kisumu and Kibera in the case, Prosecutor Ocampo noted that these crimes did not take place pursuant 165. Id. ¶ ¶ 31, 33. However, having noted the prosecutor's failure to categorize these crimes as part of a state policy, the Chamber further held that the material presented by the prosecutor "does not provide reasonable grounds to believe that the events which took place in Kisumu and/or in Kibera can be attributed to Muthaura, Kenyatta and/or Ali under any mode of liability embodied in article 25 (3) to a state policy, but rather the policy of an organization, which was made up of state as well as non-state actors. 167 Examining the prosecutor's request for leave to appeal, Presiding Judge Ekaterina Trendafilova seems to have ignored that the Chamber had indeed stated that it would not examine the police shootings in Kisumu and Kibera since the prosecutor had categorized these crimes as taking place according to an organizational policy, rather than a state policy. 168 Instead Judge Trendafilova rejected the prosecutor's application for leave to appeal making reference only to a second finding of the March 8 decision, namely that there is insufficient evidence that the police shooting in Kibera and Kisumu can be attributed to the three suspects. 169 V. RE-EXAMING THE POLICY REQUIREMENT IN THE ROME STATUTE There are several good reasons why the ICC should only deal with the gravest of all crimes, and not a broader spectrum of human rights abuses. One major reason has to do with problems related to selective prosecutions. 170 Unless significantly more resources are allocated, expanding the scope of the crimes that can be prosecuted before the ICC would lead to increased selectivity in the prosecution of international crimes. Though the ICC is already selective in prosecuting the crimes that undoubtedly fall under its jurisdiction, 171 increased selectivity is problematic for a number of reasons.
First, the existence of the ICC is mainly justified on deterrence and retributive grounds. 172 Some commentators argue that retribution is preconditioned on the punishment of every single offender. 173 Whether or not one would agree that retributive theory as such is incompatible with selective prosecution, 174 increased selectivity would further compromise the argument that the ICC is needed since the crimes under its jurisdiction cannot go unpunished. 175 Deterrence is more complicated. 176 On the one hand a broader conception of the crimes under the jurisdiction of the ICC holds the potential for deterring a wider spectrum of offenders. For example, to the extent Article 7(2)(a) is understood as allowing 172. The Preamble to the Rome Statute affirms inter alia "that the most serious crimes of concern to the international community as a whole must not go unpunished," and notes that the state parties are " [d] etermined to put an end to impunity for the perpetrators of these crimes and thus to contribute to the prevention of such crimes." Rome Statute, supra note 1, pmbl; see also DeGuzman, supra note 170, at 38 (noting that " [r] etribution, along with deterrence, is the most frequently invoked justifications for international criminal law punishment"). On 175. See DeGuzman, supra note 170, at 38-41 (discussing how selective prosecutions present a problem for retributive theory).
176. On the role that international tribunals can play in deterring large-scale violence, see generally DRUMBL, supra note 172, at 169-73 (arguing that international courts face a number of serious obstacles deterring potential war criminals and perpetrators of other international crimes); Aukerman, supra note 173, at 63-71 (expressing doubts as to how effective a deterrent criminal justice is); DeGuzman, supra note 170, at 42-45 (assuming that deterrence "provides a partial justification for the ICC's work," but emphasizing that "deterrence theory also fails to provide an adequate basis for making selection decisions at that the various aspects of Kenya's post-election violence be prosecuted in The Hague, this could potentially deter political leaders in Kenya and elsewhere from orchestrating attacks on supporters of their political opponents. 177 Though recent political violence in Côte d'Ivoire, 178 Egypt, 179 Syria, 180 Libya, 181 Nigeria, 182 and elsewhere raises doubts as to how effective a deterrent the ICC is, expanding the understanding of crimes against humanity may at least in theory deter a wider range of actors. 183 On the other hand, due to the limited resources of the ICC, broadening the scope of the crimes under the jurisdiction of the ICC would mean that a smaller proportion of those who commit crimes punishable under the Rome Statute are prosecuted, something which is generally seen as an obstacle to deterrence. 184 Put simply, the justifications for international justice might face additional problems should the crimes under the Rome Statute be understood in more liberal terms.
Second, increased selectivity in the prosecution of crimes would probably also lead to greater criticism that the ICC is a politicized institution that serves only the interests of certain countries. 185 In other words, by expanding the number of cases that could potentially be investigated and prosecuted, the ICC would also become increasingly open to criticism such as "why us and not them?" Given that the Court already faces significant challenges in this regard-as illustrated by the current threat of African Union members to withdraw from the Rome Statute 186 -this is a concern that should be taken seriously.
Further, there is a more principled concern relating to expanding our understanding of international crimes, including crimes against humanity. As noted by Judge Kaul, such an expansion may blur the line between crimes that due to their nature and scope constitute a threat to humanity, and serious crimes that do not constitute such a threat. 187 By using a broad criterion, such as a group's ability to "infringe on basic human values," 188 Judge Kaul is arguably right in arguing that the "demarcation line between crimes against humanity" and other crimes might eventually blur. 189 Endorsing an understanding of the requirements in Article (7)(2)(a) of the Rome Statute whereby essentially any plan to attack a civilian population in a widespread or systematic manner is subjected to ICC jurisdiction might, as Judge Kaul notes, "broaden the scope of possible ICC intervention almost indefinitely." 190 This would inevitably result in increased selectivity, which would be problematic for the penal justifications underpinning the ICC. It might also further jeopardize the legitimacy and credibility of an international juridical institution, which is already being subjected to the criticism that it targets poor countries in the South, 191 Where the threshold applied by Judge Kaul-that the group possesses state-like characteristics 193 -certainly limits the application of Article 7 of the Rome Statute, it is less obvious that it leads to the right limitations.
Though Judge Kaul is right in arguing that the historical origin of crimes against humanity is closely linked to the attempts of prosecuting individuals who had organized and planned atrocities on behalf of the state, 194 it is not necessarily a reasonable argument that in today's world only the state or state-like organizations have the capability to plan, organize, and carry out large-scale atrocities targeting civilians. Nor is it a reasonable argument that state actors cannot act in their private capacities-as an organization, rather than as a state-to plan, organize, and implement such atrocities.
If any, the Kenyan case reveal how this is possible. The violence organized by political leaders in Kenya following the disputed 2007 elections took place in a context where the state-if understood as "a collectivity with a structure of authority and a capacity for agency" 195 -partly ceased to exist. Instead, a complex situation emerged, where political leaders, who seemed to have lost trust in the state as a legitimate authority, mobilized the masses-generally by manipulating ethnicity-and/or utilized entities normally understood to be a prerogative of the state, such as the police, to achieve their own private political goals. 196 Such fragmented political situations where the state is undermined by individuals seeking power and the biased use of institutions such as the police, however, are not necessarily characterized by lack of organization, nor are they necessarily characterized by unsuccessful implementation of policies. The Kenyan case reveal how these situations, despite the absence of a coherent state policy, may be characterized by the adoption of plans, resource allocation, effective coordination, and
The problem with Judge Kaul's approach to crimes against humanity is that is it based on a Eurocentric understanding of mass violence where only the state (or entities that resemble a state) is seen as capable of adopting and implementing policies to conduct such violence. This view neglects that in many countries, and in particular poor countries with ineffective or illegitimate state structures, individuals with access to resources may organize and implement atrocities on a scale often similar to the kind of statesponsored violence that gave birth to the notion of crimes against humanity. Besides Kenya's post-election violence, atrocities in the Democratic Republic of Congo (DRC), 206 Northern Uganda, 207 Somalia, 208 the Central African Republic, 209 and other places are all testimonies of how in the absence of efficient and legitimate state structures, rebel groups, clan leaders, and other non-state actors-and sometimes state agencies acting on behalf of particular leaders, rather than according to a policy of the state-may organize extremely serious abuses against the civilian population.
True, the Rwandan genocide reached the scale that it did in part due to the insistence of the state that the Tutsi be eradicated. 210 But the fact that the Rwandan genocide-like the Nazi atroci-ties-was contingent on a radicalization process at the level of the state does not mean that large-scale violence directed against a civilian population cannot be planned and organized by entities other than the state or state-like organizations.
And so, Judge Kaul might be right in arguing that historically "[c]rimes of this nature and magnitude were made possible only by virtue of an existing State policy followed in a planned and concerted fashion by various segments of public power." 211 But he is not right in assuming that today this is the only fashion in which "this very grave, if not enormous risk and threat of mass crimes and mass victimization" can materialize. 212 Another argument sometimes posed as to why we should be careful to include non-state actors as potential perpetrators of crimes against humanity is that the crimes committed by these actors-unlike state crimes-will tend to be prosecuted in domestic jurisdictions. As William Schabas notes: "Most States are both willing and able to prosecute the terrorist groups, rebels, mafias, motorcycle gangs, and serial killers who operate within their own borders." 213 Again, this reflects a Eurocentric understanding, according to which the state is naturally perceived to have the structures and resources necessary to investigate and prosecute serious crimes committed by non-state actors in its territory. As illustrated by the self-referrals made by the governments of Uganda, DRC, and Central African Republic 214 to the ICC, many poor countries do not have the means to deal judicially with largescale violence committed by non-state actors that operate in an organized manner. 215 Others, such as Kenya, do not have the willingness. 216 In sum, neither the majority of the Chamber, nor dissenting Judge Kaul present convincing criteria for how to approach the A more sound approach to Article 7(2)(a) would recognize-as do all three judges of Pre-Trial Chamber II-that the requirement of the attack taking place pursuant to or in furtherance of a state or organizational policy constitutes a separate contextual requirement to crimes against humanity. This functions as a safeguard that the ICC does not deal with sporadic instances of large-scale violence; it ensures that only actors who have planned violent attacks on the civilian population are subjected to the jurisdiction of the ICC. However, rather than operating with one consistent criterion for what should be understood by state or organizational policy, we must recognize that policies to attack the civilian population are adopted and implemented under quite different circumstances. The following key scenarios could lay the foundation for an interpretation of Article 7(2)(a).
1) In the first scenario, such as Nazi Germany, Al-Bashir's Sudan, Rwanda in the early 1990s, and Argentina during the reign of military juntas, state actors are involved in formulating and implementing policies to attack certain groups of civilians on a large-scale. These instances do not really pose a problem since they would either qualify as genocide or clearly meet the requirement of a "state policy," thereby satisfying Article 7(2)(a). In these instances, a state policy should be seen as present whether or not the entire state apparatus is involved in planning and organizing the violence. It is sufficient that central actors acting on behalf of the state adopted a plan to attack the civilian population. However-as illustrated by the case of Rwanda 217 -one must be aware that the adoption of a state policy to attack elements of the civilian population may take place in the context of a civil war, where the other side to that conflict also commits serious crimes. These crimes may amount to crimes against humanity if, in addition to fulfilling the other criteria in the Rome Statute, the rebel group satisfies the requirements mentioned below in scenario two.
2) In the second scenario, such as Uganda, the DRC, and the Central African Republic, rebel groups carry out large-scale attacks against the civilian population. To the extent a rebel group carries out such attacks in a coordinated manner, has some level of command structure, and the attacks form part of or promote central 217. See PRUNIER, supra note 205, at 261-62 (noting that RPF massacres may have cost the lives of as many as 100,000 civilians).
objectives of the group, the presumption must be that an organizational policy within the meaning of the Rome Statute is present. It is important to be aware that in these instances, the counter-insurgency efforts of the state may potentially qualify as crimes against humanity. Whether that is the case must be determined according to the criteria put forward in scenario one.
3) In the third scenario, such as Kenya and Côte d'Ivoire, political competition-frequently with ethnic or other group-based components-leads actors to attack the civilian population. In such instances, individuals who already hold power may utilize parts of the state security apparatus and other armed groups to attack supporters of their political opponents. This might either take place according to a state policy (in which case it should be analyzed under scenario one, or on a private basis, where elements of the state security apparatus or other armed entities are called upon by powerful individuals who wish to maintain political power. To the extent such individuals direct elements of the state security apparatus or other armed entities to attack civilians on a large-scale (typically the political opposition), the presumption must be that an organizational policy within the meaning of the Rome Statute is present. In these instances, crimes against humanity may also be committed by individuals who seek to challenge those in power.
To the extent such individuals, whether brought together on an ad hoc basis or more permanently, make a coordinated effort to attack civilians on a large scale, the presumption must be that an organizational policy within the meaning of the Rome Statute is present. It should not be a determining factor whether the group is structured in a hierarchical way resembling a state, although there must be some level of command structure.
VI. CONCLUSIONS
The Rome Statute's requirement that crimes against humanity take place pursuant to or in furtherance of a state or organizational policy to commit an attack on a civilian population is at the very core of the two ICC cases relating to Kenya's post-election violence. Though the judges agree that non-state actors can in principle satisfy the policy requirement in Article 7(2)(a), the cases point to profound disagreement concerning what criteria should be applied for non-state actors as well as the question of whether state actors may adopt an organizational policy.
Given Judge Kaul's dissenting opinion and the fact that the majority of judges exclude some of the crimes committed in 2008 on the basis of their understanding of the policy requirement, the understanding endorsed of Article 7(2)(a) may ultimately determine the extent to which the planners and organizers of Kenya's electoral violence will be brought to justice. Should those politicians and state officials who called for violent attacks against supporters of their opponents end up walking free due to the ICC's construction of the policy requirement, this may have unfortunate consequences for a country where periods of intensified political competition have tended to be accompanied by highly organized violence.
Further, adopting a uniform standard with a high threshold for the existence of an organizational policy might complicate the task of holding accountable non-state actors for atrocities committed elsewhere as well as proving an obstacle to prosecuting leaders in other countries who organize widespread attacks on the civilian population by utilizing state security forces for private purposes.
The disagreements highlighted in this Article concerning the meaning of Article 7(2)(a) have to do with different understandings of which actors are capable of committing the most serious crimes, as well as different understandings of what role the ICC should play in the world order. Although this Article has argued that we need to maintain a clear distinction between international crimes and other crimes, it is necessary to understand that not only the state or state-like organizations are capable of adopting and implementing policies to attack the civilian population. We need to recognize that highly organized incidents of mass violence take place under very different circumstances, which in some cases are not preconditioned on the state or state-like entities endorsing policies to attack the civilian population. Rather than applying a uniform standard for interpreting Article 7(2)(a), we need therefore to approach the policy requirement in such a way that it allows prosecuting various actors responsible for planning and organizing large-scale violence.
